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Access to Open Water in Scotland

The SCA Office and members of the Touring Committee regularly receive calls and enquiries about access onto open water and lochs in Scotland. Often these calls come from people touring as a group or with a family, and often from folk who have little desire to, or experience of, paddling rivers and white-water. Consequently they may be unfamiliar with the confrontation that can accompany paddling rivers, and keen to avoid that type of confrontation as much as possible. If they come into Scotland from down south, they may not know what to expect from a country with its own Parliament and separate legal framework and separate governing body for canoeing. They may believe that the SCA enters into access agreements, or that seasonal restrictions apply, or that the purpose of local advisers is to negotiate access onto water. One of their key questions is how does access to open water differ from access to rivers?

The simple answer is that, in a legal and statutory framework, it doesn’t differ at all. Most land and water in Scotland is privately owned but you are not breaking the law by being on someone’s’ land or water, either with or without their permission. Canoeing is a lawful activity and in Scotland there is a widespread, but not universal, recognition of the traditional freedom to roam over land and water. 

Byelaws etc

Some bodies of water are covered by bylaws and other statute that restrict access to water. Such places may include reservoirs used for drinking water, or National Nature Reserves, the best known one of which is Loch Leven in Fife. Bylaws should be publicly displayed at sites where they apply. Contravention of a bylaw is an offence, so you have been warned. 

Should I ask permission?

You are not obliged to ask permission to access land and water as the legal and moral presumption is in favour of public access. However if you are requiring services or facilities, you should make a distinction between this and the act of gaining access. A good way to draw the distinction is contained in the following example. State politely what you are intending to do – e.g. go paddling across Loch XXX for two nights – and then ask permission to take the car to the water edge to launch the boats. The idea being that, although permission to take the car down might be refused (thus necessitating a portage), it leaves you free to continue with your plans. Likewise you might want to ask advice about any land management operation or water activities that you might need to be aware of. In this way you are retaining control of your decision making, but showing a willingness to modify it if there are really sound reasons why you should!

Where can I get on the water?

Check out the OS map. The best places tend to be where a public road goes as close the water as possible to avoid long carries and injured backs, preferably where you can also park the car to get it off the road. Avoid people’s gardens – goes without saying – and the immediate curtilage of houses unless there is a well worn path or right of way down there anyway. 

Vehicles

Any right of access, whether based in tradition or legalities, corners on access by foot. You do not have the right to drive your car over private roads or land. This will not change under new access law. Driving cars onto private land is very visible, can block other legitimate access, erode vulnerable ground and can seriously annoy landowners. Some landowners are OK about it if you ask permission but if you do and you are granted permission; don’t pass on that permission to anyone else. Some rivers or lochs are only accessible by ‘Shanks Pony’; please respect this even where there may appear to be a drive-able track, get those portage wheels oiled and enjoy the exercise.

Disputes and Resolving Conflict 

However as we all know access incidents do occur, so what should you do if you are challenged?

If you get into a dispute with a landowner or local resident try to quickly assess what their agenda is. If it is a matter of simply changing your behaviour e.g. changing somewhere else, not blocking a drive, driving more slowly, these are legitimate concerns and try to work around them. Sometimes though, the agenda is more complex – for example, you may meet with declarations such as “this is private property”, or “you have no right to be here” or “you are disturbing the fishing”. In these situations you will need to politely but firmly stand your ground, pointing out that you accept that they have a point of view but that you equally feel that you are within your rights to be there and going paddling. Avoid a heated exchange on your part if possible. Try and find out the name and status of the person challenging you – are they a landowner, their representative, a ghillie or factor or a local resident? Make a note of things that have been said or claimed and notify the SCA office or the river adviser by email or letter of the altercation. If any violence is threatened or a person’s behaviour becomes verbally abusive, consider reporting the incident to the local police. Be firm, assertive and above all, polite in your dealings with any person you meet. 

The decision in the end whether you press ahead and go paddling (sometimes in the face of considerable hostility) or whether you bow out gracefully is entirely yours. But it is worth remembering that if you are stopped from paddling, that might have the effect of increasing the confidence of your adversary in stopping the next group of paddlers that come along. 

By and large though, there are few serious access problems in Scotland and good dollop of diplomacy and mutual respect will go a long way to keeping things this way.

What is trespass and interdict?

The word trespass is not an offence – it simply refers being on land or water without permission - but it is a civil matter, and there are no cases that I can uncover of a person engaged in peaceful recreation who has being dealt with by way of interdict. So I have included this section out of interest.

If you go onto a landowner’s property (water or land) and he wishes to remove you, he may ask you to leave. He cannot ask the police to remove you, although if he does call the Police to an ‘incident’ they are obliged to turn out. But unless an offence has been committed – e.g. assault, breach of the peace - they have no locus to act. If you refuse to leave, the owner can only progress matters by seeking an interdict against you as a named individual to prevent you coming back again. As mentioned above, this just doesn’t happen in respect of peaceful recreation such as paddling, although it may be threatened. Advice would be not to be intimidated by such threats.

Fishing 

Fishing also takes place on lochs – not only salmon rivers – and consequently you may experience a ‘proprietorial’ attitude from anglers at times. Generally though a loch or open water offers a much bigger piece of water to manoeuvre around other users, and it is harder to understand the belief that canoeing has a negative impact on fishing. Anglers buy an exclusive right to the water for fishing, but this does not preclude other interests in recreation on the water such as paddling. Sometimes this might need to be gently pointed out!

Summary

The only certainty is that access can be very uncertain! Long standing unproblematic access at a certain point on a loch can change overnight with a change of landowner, a change of resident or a change of heart. Fences, signs, intimidating encounters and harassment can quickly alter the nature of the access experience for canoeists and other users. Be confident, polite and have your arguments prepared.

However there is a huge amount of open water in Scotland, and at most locations there aren’t any access hassles – and those that are tend to be well publicised. If you do have a problem please report the incident as fully as possible to the SCA Office, or someone from the Touring Committee. The only way we can tell others about access hotspots is if you tell us about them to start with!  

